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Introduction

The 2015 UK General Election, which returned a majority Conservative
government, has placed reform of the UK’s human rights regime firmly

on the political agenda.! Two possible areas of reform have surfaced in
political discussions: a) repeal of the Human Rights Act 1998 (HRA) and its
replacement with a ‘British Bill of Rights’; b) withdrawal of the United Kingdom
from the European Convention on Human Rights (ECHR).

In terms of the actual content of a British Bill of Rights, the Queen’s speeches
in 2015 and 2016 remained vague and merely promised that ‘proposals will

be brought forward for a British Bill of Rights.”? One can, however, find some
indications as to the substance of such a Bill in a policy document entitled
‘Protecting Rights in the UK’ published by the Conservative Party in 20143

and in that Party’s 2015 election manifesto.* The election manifesto promises
to ‘scrap’ the HRA and replace it with a British Bill of Rights and to ‘curtail the
role of the European Court of Human Rights’.® In particular, it ‘aims to break the
formal link between British courts and the European Court of Human Rights’.®

In terms of substantive rights protection, the manifesto promises a protection
of ‘basic rights like the right to a fair trial, and the right to life, which are an
essential part of a modern democratic society’, but equally promises to ‘reverse
the mission creep that has meant human rights law being used for more and
more purposes, and often with little regard for the rights of wider society.” In
particular, it aims to make deportation of terrorists and other serious foreign
criminals easier’ and to ‘ensure our Armed Forces overseas are not subject
to persistent human rights claims that undermine their ability to do their job.™
While this suggests that the British Bill of Rights would result in an overall
reduction of human rights protection, former Justice Secretary Michael Gove
contended before the Joint Committee on Human Rights that the aim is to
strengthen the rights of individuals and minorities.® News reports appearing
over the summer of 2016 suggested that plans to introduce a British Bill of
Rights had been put on hold due to the ‘leave’ vote in the EU referendum of
23 June 2016.%° These reports do not, however, reflect current thinking in the
Government. This was made clear by the new Justice Secretary Liz Truss,
who — giving evidence to the House of Commons Justice Committee —
confirmed that proposals for a British Bill of Rights had not been set aside.!!
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There do however appear to be no current plans to withdraw the UK from the
ECHR. Prime Minister (then Home Secretary) Theresa May said on 25 April
that the UK should leave the Convention,'? but seems to have retracted from
this in her bid to become Conservative party leader explaining that there was
no majority in Parliament for taking this step.'® This was confirmed by the new
Justice Secretary.* Equally, the party’s election manifesto did not repeat the
prospect of ECHR withdrawal, which had been raised in the 2014 Conservative
party policy document.!®

This briefing paper aims to place these reform proposals into the broader
context of the UK's international obligations.

The paper will do this in three steps:
it will show that the UK is enmeshed in a complex web of international
human rights treaties;

it will demonstrate the greatly differing impact of these international
obligations in the domestic law of the UK and how this may inform
human rights reform; and

it will try to gauge the impact that human rights reform in the UK
might have on the system of international human rights protection.
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1. The UK’s international human
rights obligations

Under international law, the UK is subject to numerous treaties and other
(binding and non-binding) instruments that protect all three ‘generations’

(or types) of human rights. Though queried by some scholars,'® human rights
lawyers have traditionally drawn a distinction between, on the one hand first
generation rights, which are civil and political rights, such as the right to life,
right to liberty, free speech, or freedom of religion, and, on the other, economic,
social and cultural rights belonging to the second generation, such as the right
to health, just working conditions, the right to collective bargaining, and the
right to education. Third generation rights tend to be collective rights, such

as a people’s right to self-determination, the right to development, or the right
to a healthy environment. As a broad generalisation, it seems fair to say that
states tend to be most accepting of obligations relating to first generation rights
—which can often be found in their domestic constitutions as well — and least
accepting of binding obligations relating to third generation rights.

The UK's treaty obligations can further be distinguished as to whether they
were concluded at a global level — usually under the auspices of the United
Nations (UN) or at a regional, European level. There are significant substantive
overlaps between the various instruments. For instance, the right to free speech
can be found amongst others in the Universal Declaration of Human Rights,”
the International Covenant on Civil and Political Rights,'® the ECHR,*® and the
EU Charter of Fundamental Rights.?® As will be shown, there are significant
differences in the enforceability of these different instruments.

A large number of human rights are protected at the UN-level. The UN
Charter itself fails to enumerate concrete human rights guarantees and largely
restricts itself to formulating the promotion of human rights as one of the
purposes of the UN.2! Yet only three years after the UN was founded, the
Universal Declaration of Human Rights was proclaimed by the UN General
Assembly on 10 December 1948.2% Even though it is not legally binding, it is
of particular significance as it constitutes the first global pronouncement of
human rights and as such is the basis for subsequent developments resulting
in binding human rights treaties. The UK has ratified many of these treaties,
some of which are worth mentioning here.? The International Covenant on Civil
and Political Rights (ICCPR) concretises the first generation rights contained
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in the Universal Declaration and protects them in a binding manner. The
concomitantly adopted International Covenant on Economic, Social and Cultural
Rights (ICESCR) does the same for second generation rights.?* The three
instruments are collectively known as the International Bill of Human Rights.?

The International Bill of Human Rights is flanked by a number of more
targeted treaties, which the UK has ratified:?® the Torture Convention,?” the
Convention on the Rights of the Child,?® the Convention on the Rights of
Persons with Disabilities:?® the Convention on the Elimination of All Forms of
Racial Discrimination;* and the Convention on the Elimination of All Forms
of Discrimination against Women.3! By contrast, third generation rights have
not received the same amount of legal recognition.®?

Parallel developments took place at the regional European level under the
auspices of the Council of Europe (CoE).*® Founded in 1949, the aim of the
CoE is ‘to achieve a greater unity between its members for the purpose of
safeguarding and realising the ideals and principles which are their common
heritage and facilitating their economic and social progress’, which shall

be pursued amongst others by a ‘further realisation of human rights and
fundamental freedoms’.3* The CoE currently has forty-seven member states.®

Apart from the ECHR — the CoE’s signature treaty, discussed in greater detail
below — the UK has ratified the European Social Charter of 1961.% It guarantees
many second generation rights, including workers’ rights, a right to the
protection of health, rights of access to social security and welfare as well as
rights for children and disabled persons. The other human rights instruments
ratified by the UK are the European Charter for Regional and Minority
Languages and the Framework Convention for the Protection of National
Minorities.>’

The UK was amongst the first states to sign up to the ECHR, the CoE’s main
human rights instrument. In fact, British lawyers were instrumental in the
drafting process and the ECHR is said to be very much inspired by principles
of English law.3®
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The original ECHR protects key civil and political rights, such as the right to
life, the right not to be subjected to torture, the rights to liberty, to a fair trial and
to an effective remedy, the prohibition of punishment without law, the right to
family life, as well as freedom of speech, religion and assembly. It also contains
a limited right against discrimination. The ECHR features a number of optional
protocols, which protect additional rights. The UK has ratified Protocols 1, 6
and 13.%° The first of these guarantees the protection of property, a right to
education and the right to free elections. While the second and third deal with
the death penalty.

In addition, the UK is at the time of writing still a Member State of the European
Union (EU), an organisation to be distinguished from the CoE. Consequently,
the UK is also bound by the EU Charter of Fundamental Rights. The Charter
guarantees the rights contained in the ECHR — often in an updated manner —
and a number of other rights, such as a right to the protection of personal data,
a right to asylum, rights of EU citizens, and numerous social and economic
rights.“° The Charter is only of limited applicability to EU Member States,
however. They are only bound by the rights it guarantees ‘when implementing
Union law’. This phrase has given rise to a growing body of case law on the
precise meaning of this limitation,*! but for the purposes of this paper this need
not be discussed in great detail. Suffice it to say that whenever the UK is acting
within the scope of EU law, it must abide by the rights laid down in the Charter.
By contrast, it must abide by the rights guaranteed in the ECHR and other
human rights treaties at all times.

The Charter continues to apply to the UK even after the ‘leave’ vote in the EU
referendum of 23 June 2016 as the UK will only be relieved of its obligations
under EU law once it has formally ceased to be an EU Member State. This
will first require the UK to notify the European Council under Article 50 of the
Treaty on European Union, which will be followed by a presumably prolonged
negotiating period.*? It is likely that the UK and the EU (with its remaining
twenty-seven Member States) will agree on some sort of future relationship
between them. It is unlikely, however, that the Charter will continue to bind
the UK in that event given that there is currently no non-EU Member State
bound by it.
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Having provided an overview of the international human rights landscape in
which the UK finds itself, it is apposite to discuss how the enforcement of
these international human rights treaties works. Both parties’ concrete
obligations under these treaties and their enforcement mechanisms differ
greatly. The resulting differences in effectiveness help explain why there are
so many parallel human rights regimes to which the UK is signed up.

As has already been anticipated above, human rights treaties differ with regard
to the intensity of the obligations placed upon their parties. For instance, while
the ICCPR obliges parties ‘to respect and to ensure to all individuals within
[their] territory [...] the rights recognized’® in it, the ICESCR merely requires
them ‘to take steps, individually and through international assistance and
co-operation, especially economic and technical, to the maximum of [their]
available resources, with a view to achieving progressively the full realization

of the rights recognized in the present Covenant by all appropriate means.’#
This difference in obligations can be explained by the nature of the rights —
first generation versus second generation — protected in each of the covenants.
Nonetheless a comparison between the ICESCR and other instruments
protecting second generation rights such as the European Social Charter with
its concrete obligations to protect certain social rights shows that stronger
commitments in this regard do exist.

The greatest differences between the various human rights regimes to which the
UK is a party concern the procedures on monitoring and enforcement. One can
distinguish the following types of procedures prevalent in international human
rights law: reports, procedures of inquiry, inter-state complaints, and individual
complaints.® The reports system is quite a common feature of international
human rights law and largely relies on internal reflection and self-regulation by
the states concerned.*® For instance, the ICCPR established the UN Human
Rights Committee (HRC) as a monitoring body.*” Parties to the ICCPR must
submit ‘reports on the measures they have adopted which give effect to the
rights recognized’ in the ICCPR at regular intervals. Having examined the state
reports, the HRC then issues ‘concluding observations’, which detail positive
achievements and point out negative developments (known as ‘principal
subjects of concern and recommendations’) relevant to a country’s human
rights record. The concluding observations are then communicated to the state
concerned. They usually list a number of issues of particular priority, for which
there is a follow-up procedure. The reports system relies on the cooperation of
the states concerned both as regards the submission of regular reports as well
as a willingness to engage with these and make the changes recommended.
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The Torture Convention additionally includes a procedure of inquiry, which
allows the Committee against Torture to investigate ‘reliable information
which appears to it to contain well-founded indications that torture is being
systematically practised in the territory of a State Party.”*® The Committee’s
findings in this regard are then transmitted to the state concerned including
recommendations. This procedure has been used on a number of occasions
in the past.*

Inter-state procedures are instigated by state parties to a human rights treaty
arguing that another party is in violation of its obligations.>® These procedures
can take different forms. For instance the inter-state procedure before the
HRC — which is not compulsory — is not judicial and results in a report by the
HRC.5! By contrast, the inter-state procedure under the ECHR is a contentious
procedure before the European Court of Human Rights (ECtHR). If a violation
is found, it results in a judgment binding on the parties. Inter-state procedures
are, however, very rare in practice. They have never been used under the UN
human rights system and only on a handful of occasions under the ECHR.%?
Inter-state procedures are not available under every human rights instrument;
and where they are available, their admissibility can depend upon the states
concerned having opted into the procedure.®

The most effective way of enforcing a state’s human rights treaty obligations is
by allowing individuals to complain that their rights have been violated. They
can usually do this after having exhausted domestic remedies.> This not only
has the advantage of making human rights violations more easily detectable
by involving those who suffered from them, but it also removes diplomatic and
other considerations, which account for the paucity of inter-state complaints
in practice, from the decision to launch a complaint. The UK is subject to a
number of individual complaints procedures under specialised UN human
rights treaties.®® Notably, however, it did not opt into the individual complaints
procedure offered by the Optional Protocol to the ICCPR. Nor did it that offered
by the Torture Convention® or the collective complaint procedure under the
European Social Charter.%
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The individual application procedure before the ECtHR under the ECHR is
open to any victim of a violation of the rights guaranteed by the Convention
attributable to a contracting party.®® Importantly, such an application can only
be brought after remedies at the domestic level, i.e. in the respondent state,
have been exhausted.® This reflects the subsidiary character of the Convention
system: the ECtHR will only decide after the national courts have been given
the opportunity to remove the human rights violation complained of.®° The
procedure before the ECtHR is contentious. Its judges are independent and
hearings take place in public.?* The procedure before the ECtHR results in a
judgment. If a violation is found, the respondent state is obliged to abide by
the judgment and remove the violation.®” The ECtHR can additionally order
that the respondent state pays ‘just satisfaction’ — usually a sum of money,
but also non-pecuniary remedies — to the applicant.®®

Compared with other human rights treaties, the procedure before the ECtHR
is therefore very effective. Not only does it allow victims to directly access an
impartial court procedure, it also results in a binding judgment. This explains
why the procedure is so popular with individuals who believe that their human
rights have been infringed.®* And it also explains why it has led to the political
controversies that have given rise to heated discussions about reforming
human rights in the UK:

by allowing individuals to challenge acts of the UK'’s institutions, including
Parliament, before an international court the ECHR system places
traditional conceptions of sovereignty and the legitimacy of decision-making
under the pressure of external scrutiny.
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2. The impact of human rights reform
on the UK’s international obligations

Having sketched the extent of the UK’s human rights obligations under
international law, the following part of this briefing paper addresses the
potential impact that a reform of human rights law might have on them if:

the Human Rights Act is repealed and replaced with a British Bill
of Rights; and

if the UK decides to withdraw from the ECHR.

Before being able to address these concrete questions, it should briefly be
pointed out that when it comes to international treaties the UK is a dualist
state.®® This requires that a strict distinction is drawn between the UK’s external
obligations under international law and UK public bodies’ internal obligations
under domestic law. Treaties are concluded (signed and ratified) by the UK
government exercising the Royal Prerogative.® They are thus binding on the
UK under international law. However, they can only be adjudicated by domestic
courts if they have been incorporated into domestic law by an Act of Parliament.
Until this is the case, they are not part of UK law.®”

The ECHR was only incorporated into UK law with the HRA, which entered
into force on 2 October 2000. Before that date, the UK was bound by the
ECHR under international law, but the ECHR could not be directly invoked

in the courts of the UK as it was not part of domestic law. Where domestic

UK law, e.g. the common law, did not provide a remedy in case of a human
rights violation, the victims of such a violation usually lost their case in the UK
courts and, having exhausted all domestic remedies, were then able to launch
individual complaints to the ECtHR.% The lack of a domestic remedy in some
cases resulted in victims of human rights violations having to resort to the
ECtHR as the only court competent to assess their case in light of the ECHR.
Part of the rationale for introducing the HRA was that this — in the words of Ed
Bates®® — ‘curious position” should be reversed and British courts should be
empowered to adjudicate these cases.”® By contrast to the ECHR, other human
rights treaties to which the UK is a party have not been directly incorporated
into domestic law.”!
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As mentioned previously, the HRA incorporates most of the rights in the ECHR
into UK law.” The HRA is binding on all acts of ‘public authorities’,”® but cannot
be used to override Acts of Parliament in order to preserve the sovereignty of
Parliament.” Where an Act of Parliament is contrary to one of the rights protected
by the HRA, higher courts can make a ‘declaration of incompatibility’. This

leaves the Act of Parliament intact, but serves the purpose of pointing out that
the legislation is problematic in human rights terms and gives Parliament the
opportunity to rectify this. The HRA also provides for a fast track procedure

to remove the incompatibility by way of a remedial (ministerial) order if there

are compelling reasons for this.”®

The situation is different where the EU Charter of Fundamental Rights is
concerned. EU law takes primacy over conflicting domestic law including Acts
of Parliament.”® This does not mean that an Act of Parliament violating Charter
rights is void. It means, however, that it is ‘disapplied’ in the concrete case.”
As explained in the introduction, the Charter only applies where an EU Member
State acts within the scope of EU law.”® Obviously, once the UK has formally left
the EU, the Charter will cease to have to be binding on the UK and to have effect
in its domestic law.” The rights contained in the Charter will therefore no longer
protect individuals in the UK. Given that the Charter protects a greater number
of rights than the ECHR and given its greater effectiveness, this will lead to a
tangible lowering of human rights protection.

Additionally, the common law continues to protect so-called civil liberties.®
There is a developing tendency in the courts to increasingly reference common
law rights in their judgments alongside of or in lieu of rights protected by the
HRA and that these common law rights have developed since the entry into
force of the HRA. Nonetheless, common law rights cannot currently act as a
full substitute for an enacted catalogue of human rights, chiefly because Acts
of Parliament can override them when they are clear and express.®! In addition,
common law rights are difficult to identify and to define.®

What would be the effect of a repeal of the HRA and its possible replacement
with a British Bill of Rights? Would the UK be in breach of its international law
obligations? And would it make any difference in light of the EU Charter of
Fundamental Rights and the common law?
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In order to answer these questions, it is necessary to clarify the UK’s exact
commitments under international law. These will be illustrated by reference
to the ECHR, but this analysis applies by extension to other human rights
treaties as well.® The ECHR obliges its parties to comply with the rights it
guarantees, but it leaves it to their discretion how this is done internally. The
most straightforward way of securing ECHR compliance is by mirroring it in
the domestic legal order. This is what the UK has done with the HRA. It not
only makes the rights contained in the ECHR part of domestic law and thus a
standard for judicial review, it even goes so far as to require judges interpreting
these rights to ‘take into account any judgment, decision, declaration or
advisory opinion of the European Court of Human Rights’.#* After all, under
international law a state cannot invoke provisions of its domestic law in order
to justify non-compliance with its treaty obligations.®

This kind of mirroring however is by no means required by the ECHR itself.

In fact, most European countries have their own domestic system of human
rights protection. For instance, in Germany these domestic rights — many of
them equivalent to those in the ECHR — are enshrined in the % and can be used
to judicially review legislation. By contrast, the ECHR has the — compared with
the constitution — lesser status of a statute in the German legal order and is not
referred to very often in practice.®” Nonetheless, Germany is not in breach of
the ECHR and neither would be the UK if it decided to repeal the HRA. In fact,
before the HRA came into force, UK law did not contain equivalent human
rights guarantees. Nonetheless the UK was not as such in breach of the ECHR
although the lack of legal remedies at the domestic level resulted in the UK
regularly being found in breach of the ECHR by the ECtHR.88

If the HRA were to be replaced with a British Bill of Rights, this would therefore
not have immediate consequences for the UK’s international obligations. What
it might result in, however, is a possible shortfall of the human rights protection
available at the domestic level compared with what is required by the UK’s
international obligations, notably the ECHR. The extent of that shortfall depends
upon the exact content of the Bill of Rights and on whether the common law
has developed far enough to make up for it. In the absence of a concrete
proposal, it is impossible to pass a definite judgment on this, but for illustration
purposes the suggestions made in the Conservative Party’s manifesto and in its
policy paper quoted in the introduction are of help. If domestic courts are no
longer bound to take account of ECtHR case law, for instance, it is likely that
there might be more cases in which rights guaranteed both in the ECHR and in
the British Bill of Rights are interpreted more restrictively by the British court.®
If this happens, the person who was not granted the level of protection required
by the ECHR is likely to make an individual application to the ECtHR, which
would probably result in a finding that the UK was in breach of the Convention.
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Much the same can be said of the other suggestions, which, if included in a
British Bill of Rights, might restrict domestic courts’ jurisdiction in cases dealing
with human rights violations attributable to the armed forces when deployed
overseas or in cases concerning the deportation of serious criminals and
terrorists. In some of these cases the ECHR applies and requires parties to it to
provide a remedy.* If domestic courts are unable to provide a remedy in such
cases, individuals would have to resort to making individual applications to the
ECtHR and would probably be successful.

Depending on the exact content of a British Bill of Rights, there is thus a danger
that a situation resembling that before the entry into force of the HRA would be
created. The case of Smith and Grady v UK serves as an illustration of this.*!
The applicants before the ECtHR had been discharged from the UK armed
forces in 1994 — i.e. before the entry into force of the HRA — because of their
homosexuality based on an absolute policy against homosexuals in the military.
Proceedings for judicial review before the High Court of England and Wales and
the Court of Appeal remained unsuccessful chiefly because the right to private
life guaranteed by Article 8 ECHR was not enforceable in the domestic courts.
For this reason, the domestic courts were restricted in reviewing the measure for
its ‘unreasonableness’, which meant that to be quashed the decision to discharge
the applicants would have had to have been ‘beyond the range of responses
open to a reasonable decision-maker.’® This very high threshold resulted in the
case being dismissed. The subsequent judgment of the ECtHR, by contrast,
found a violation of the applicants’ right to private life given that in order to
justify interference with a most intimate aspect of a person’s life, such as their
sexuality, required a state to put forward ‘particularly serious reasons.’ The
ECtHR concluded that reasons of that importance had not been offered by

the Government so that the applicants succeeded in their challenge.

A lack of domestic remedies would therefore most probably lead to an increase
in cases before the ECtHR being lost by the UK. This might then be regarded
by some as ‘undue meddling’ in the domestic affairs of the UK and might lead
to renewed or reinforced calls for a withdrawal from the ECHR.

Withdrawal from the ECHR is possible under the procedure laid down in
Article 58 ECHR. That article stipulates a six-month notice period, after the
expiry of which the denunciation of the ECHR becomes effective. The UK
would remain responsible for all violations that occurred before this date.

Would withdrawal from the ECHR conflict with any of the UK'’s other international
obligations? As far as its international human rights commitments under the UN
system are concerned, there is nothing to suggest any direct breaches resulting
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from a withdrawal. It is of course conceivable that in the long run withdrawal
from the ECHR might result in an overall deterioration of human rights
standards in the UK, which might then be considered to be incompatible with
the UK’s remaining human rights obligations, e.g. under the ICCPR. But this is
by no means certain.

There is, however, some discussion as to whether a withdrawal from the
ECHR would be compatible a) with the UK’'s EU membership; and b) with
its membership of the CoE — the organisation to which the ECHR and the
institutions involved in its realisation belong.

EU membership requires prospective Member States to show that they respect
human rights.?® This obligation continues once a Member State has been
admitted to the EU. While there is no express requirement to be a party to the
ECHR, the European Commission’s practice in assessing the degree to which
candidate countries are prepared to become Member States in this regard
relies heavily on compliance with the ECHR and ECtHR judgments.®* While
this is evidence of a legal requirement of being signed up to the ECHR during
a country’s EU membership, this evidence is not entirely conclusive and there
is room for debate. After the ‘leave’ vote of 23 June 2016 and a likely ‘Brexit’
in the not too distant future, this has now become a largely academic question
as far as the UK is concerned.

There is equally not a conclusive answer as to whether it would be compatible
with the UK'’s continued membership of the Council of Europe if it withdrew
from the ECHR. The separate denunciation clause in the ECHR suggests that
this would be the case. After all, why would the CoE members have considered
it necessary to allow for separate denunciation of the ECHR? It is, however, now
a pre-condition for membership of the CoE that a state signs up to the ECHR.
Consequently, there is currently no member of the CoE that is not bound by the
ECHR and subjected to the jurisdiction of the ECtHR. It can therefore be argued
that the ECHR s integral to the CoE and that membership of the CoE requires
being signed up to the ECHR.% As there is neither an express clause to this
effect in the Statute of the CoE, nor a precedent of a state leaving the ECHR
and wanting to stay in the CoE®, there is still room for debate on this point.
Suffice it to say, however, that a UK withdrawal from the ECHR would send

a very strong political message that could lead to an overall weakening of
human rights protection in Europe and possibly world-wide. This will be
addressed in the next part.



16 Human Rights Reform and the UK's International Human Rights Obligations

3. The impact of human rights reform
in the UK on international law

The final point this research briefing aims to address is how the UK's plans for of
reforming its human rights law internally and reviewing its external commitments
might affect international human rights protection as such.

The UK understands itself as a promotor of human rights worldwide.
International human rights protection is one of the policy fields of the Foreign
and Commonwealth Office. It releases an annual Human Rights and Democracy
Report, which details the Foreign and Commonwealth Office’s human rights
activities and identifies a number of ‘human rights priority countries’ where the
UK judges that it ‘can make a real difference’.?” The UK's role in this regard is
well-established. After all, the UK was a driving force behind the establishment
of the CoE and the ECHR shortly after the Second World War. The ECHR was a
central pillar in the process of bringing (West-)Germany back into the fold

of civilised and democratic nations and was seen by Sir David Maxwell-Fyfe —
one of its creators — as ‘a passport of return to our midst’ for those countries
behind the iron curtain, a role it would start to fulfil from 1990 onwards.*®

The question therefore is whether the possible reforms of the UK’'s own human
rights commitments— repeal of the HRA and replacement with a British Bill

of Rights and withdrawal from the ECHR — would find any resonance in the
international community and in particular whether they would have a negative
effect on human rights protection outside the UK'’s borders.

Except for a denunciation by the Greek military junta in 1969, no country has
ever withdrawn from the ECHR. There is thus no precedent of an established
and in many ways exemplary democracy (and permanent member of the UN
Security Council) known for its respect for the rule of law renouncing its human
rights obligations in this manner.

[t may, however, be possible to draw some conclusions as to the wider effects

of such a move from international reactions to the non-implementation of
judgments of the ECtHR by the UK. The decision of the Grand Chamber in

Hirst v UK (No 2) on prisoners’ voting rights has gained notoriety in this regard.!®
The ECtHR decided in 2005 that the UK’s blanket ban on prisoner voting was
disproportionate and incompatible with the right to free elections laid down in
Article 3 Protocol No 1 to the ECHR. In order to comply with that judgment
Parliament would need to amend the Representation of the People Act 1983

and enfranchise at least some prisoners. This still has not happened. In fact, the
judgment in Hirst gave rise to a lively debate in the House of Commons in which
the House voted by a majority of 234 to 22 not to change the law in this regard.!°!
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Given that the ECtHR has not overruled Hirst,'% this means that the UK has
been in breach of its obligations in this regard for over ten years. In fact, the
ECtHR expressly asked the UK to bring forward ‘legislative proposals intended
to amend the 1983 Act [...] in a manner which is Convention-compliant’.1%3

There is evidence that the UK’s refusal to comply with Hirst and the political
debates around the ECHR have been used by other states to justify non-
compliance with their human rights obligations. For instance, a senior Ukrainian
official was quoted as justifying Ukraine’s non-implementation of ECtHR
judgments by pointing to the UK and stating that ‘Great Britain would very
much like to leave the European Convention on Human Rights.”'% Furthermore,
on the same day that the CoE’s Committee of Ministers — the body monitoring
the implementation of ECtHR judgments — considered Hirst in December 2015,
it also considered the failure of Azerbaijan to comply with the judgment in
Mammadov finding an unlawful detention of an opposition politician in violation
of Article 5 ECHR.1% At the time of writing (August 2016) he s still detained.
Suggestions that the UK'’s refusal to implement Hirst ‘saps the Convention’s
authority when it comes to the insistence that cases such as Mammadov are
also implemented’'® are therefore not implausible. Moreover, Russia recently
passed a law that allows its constitutional court to declare the orders of an
international court unenforceable within Russia if it contradicts the Russian
Constitution. It is reported that this law is designed to curb the influence of the
ECtHR.1%” Whether this is a sign of ‘spreading contagion’®® from the UK or an
isolated development, is not entirely clear.

What is clear, however, is that the UK’s non-compliance with Hirst seems to have
been noted in Russia’s highest judicial circles. In a recent judgment on prisoner’s
voting rights, the Russian Constitutional Court promptly considered it impossible
for it to comply with a judgment similar to Hirst asking Russia to relax its total
ban on prisoner voting given that that ban was laid down in the constitution
itself.1° The Russian Constitutional Court even went so far as to suggest that

the solution to this impasse could only be resolved by the ECtHR given that

the Russian Constitutional Court was open for compromise ‘whose bounds are
outlined by the Russian constitution’. The last word would have to belong to the
Russian court and not the international court.!'© Again, it is not surprising that
parallels to the UK'’s stance on Hirst are being drawn, even though the details of
these various acts of defiance differ.!'* Remarkably, the Russian Constitutional
Court referred to the prisoner voting ban still in force in the UK in order to
demonstrate that this was a relatively common practice in Europe and to thus
question the reasoning of the ECtHR in matters of prisoner voting.
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Finally on this point, Switzerland will soon hold a referendum on whether the
Swiss constitution should expressly prevail over international law. The campaign
collecting signatures in order to obtain a nation-wide referendum was very much
concerned with the perceived prevalence of foreign judges’ — the ECtHR — over
Swiss sovereign law-making.!*? If successful, this referendum might result in a
withdrawal of Switzerland from the ECHR.!*3 While no direct connection with the
discussion in the UK has been made, this example shows that the ECHR system
is under severe pressure.

The CoE’s Commissioner for Human Rights Nils Muiznieks had warned before
the Russian court’s decision:

No surprise, then, that the current debate in the UK has broader European
ramifications. Every step of this debate and its outcome is closely scrutinised
by other European states, in particular those with a much less flattering
performance in protecting human rights. Many are in fact eager to exploit any
backsliding in Westminster’'s commitment to the Convention system to justify
measures reducing their own citizens’ and residents’ ability to obtain justice
through the Convention system.!1#

It would seem as though these warnings have been vindicated. Given that
non-compliance with ECtHR judgments — based on arguments questioning the
legitimacy of the ECtHR — is likely to undermine the system of human rights
protection in Europe, it is perhaps not too far-fetched to suggest that a wholesale
withdrawal from that system by a leading democracy would cause serious harm.

While withdrawal from the ECHR would be the most obvious act of defiance
against the ECHR system, the political discussion around domestic reform, i.e.
repeal of the HRA and replacement with a British Bill of Rights, was triggered
by a perception that the ECtHR had too much influence on British law. As the
prisoner voting case shows, reforms deliberately aiming at curbing its influence
may find similar resonance in other CoE member states. They might additionally
cause damage to the UN system.!1®

Of course, whether these implications should be a decisive factor in whether
the UK embarks upon human rights reform at home and in its relations with
the rest of the world, is a different matter. The political argument revolves
around concerns over the sovereignty of Parliament and the legitimacy of the
ECtHR — both in and of themselves valid issues. Some have therefore argued
that remaining in the Convention system is a price too high to pay given that
what is ‘at stake is the welfare and integrity of the UK'’s system of justice and
democracy’.!'® Nonetheless, it is submitted here that not only would any such
move would mark a significant U-turn in the UK'’s foreign policy tradition, but its
consequences for the CoE system as a whole might prove to be a high price to
pay for ridding the country of the odd unpalatable judgment.
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Conclusion

Human rights reform in the UK cannot be seen in isolation from its international
legal context. Should reform efforts result in a substantive reduction of human
rights protection within the UK’s domestic legal order, which falls short of

the many international obligations undertaken by the UK, this would place

the UK in breach of international law. This would in turn result in a higher
number of successful cases brought to the ECtHR against the UK, which
might sour relations between the UK and the ECHR system of human rights
protection further. While similar consequences are unlikely with regard to other
international obligations undertaken by the UK due to the weaker enforcement
mechanisms of other international human rights treaties, a backsliding in
human rights protection by a leading member of the international legal
community is unlikely to go unnoticed and might do damage to international
human rights law as such. The prisoner voting saga offers a glimpse at
developments in this direction.

Regular adverse human rights judgements by the ECtHR due to the shortfalls
in protection created by a reformed domestic human rights law in the UK,
might reinforce calls by those wishing to withdraw from the ECHR system

as a whole. While this is legally possible, the damaging effects such a step
might have on human rights protection in Europe and on the stability of
constitutional democracy in many European states need to be carefully
considered. The legitimacy of the ECHR system is being questioned in many
countries and withdrawal by one of its founders might lead to a domino effect
with unforeseeable consequences for the rule of law and democracy in many
(mainly, but not exclusively Eastern) European countries. It is questionable
whether the restrictions that the ECHR and ECtHR decisions have placed on
Parliament and the UK government are so great as to justify a step with such
far-reaching consequences, which might counteract much of what UK foreign
policy has tried to achieve since the end of World War .
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